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§838.241

(4) One or more of the retiree’s or
phased retiree’s children as defined in 5
U.S.C. 8342(c) or 8424(d).

[67 FR 33574, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993; 79 FR 46626, Aug. 8,
2014]

PROCEDURES FOR COMPUTING THE
AMOUNT PAYABLE

§838.241 Cost-of-living adjustments.

Unless otherwise provided in the
court order, when the terms of the
court order or §838.621 provide for cost-
of-living adjustments on the former
spouse’s payment from employee annu-
ity, the cost-of-living adjustment will
be effected at the same time and at the
same percentage rate as the cost-of-liv-
ing adjustment in the employee annu-
ity.

§838.242 Computing lengths of service.

(a)(1) The smallest unit of time that
OPM will calculate in computing a for-
mula in a court order is a month, even
where the court order directs OPM to
make a more precise calculation.

(2) If the court order states a formula
using a specified simple or decimal
fraction other than twelfth parts of a
year, OPM will use the specified num-
ber to perform simple mathematical
computations.

(b) Unused sick leave is counted as
‘“‘creditable service’ on the date of sep-
aration for an immediate CSRS or
FERS annuity. The unused sick leave
of a phased retiree is counted as ‘‘cred-
itable service” on the date of separa-
tion of the phased retiree to enter full
retirement status. Unused sick leave is
not apportioned over the time when
earned.

[67 FR 33574, July 29, 1992, as amended at 79
FR 46626, Aug. 8, 2014]

§838.243 Minimum amount of awards.

OPM will treat any court order that
awards a former spouse a portion of an
employee annuity equal to less than
$12 per year as awarding the former
spouse $1 per month.
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Subpart C—Requirements for
Court Orders Affecting Em-
ployee Annuities

§838.301 Purpose and scope.

This subpart regulates the require-
ments that a court order directed at
employee annuity must meet to be a
court order acceptable for processing.

§838.302 Language not acceptable for
processing.

(a) Qualifying Domestic Relations Or-
ders. (1) Any court order labeled as a
“‘qualified domestic relations order’ or
issued on a form for ERISA qualified
domestic relations orders is not a court
order acceptable for processing unless
the court order expressly states that
the provisions of the court order con-
cerning CSRS or FERS benefits are
governed by this part.

(2) When a court order is required by
paragraph (a)(1) of this section to state
that the provisions of a court order
concerning CSRS or FERS benefits are
governed by this part the court order
must expressly—

(1) Refer to part 838 of title 5, Code of
Federal Regulations, and

(ii) State that the provisions of the
court order concerning CSRS or FERS
benefits are drafted in accordance with
the terminology used in this part.

(3) Although any language satisfying
the requirements of paragraph (a)(2) of
this section is sufficient to prevent a
court order from being unacceptable
under paragraph (a)(1) of this section,
OPM recommends the use of the lan-
guage provided in §001 in appendix A to
subpart F of this part to state that the
provisions of the court order con-
cerning CSRS or FERS benefits are
governed by this part.

(4) A court order directed at em-
ployee annuity that contains the lan-
guage described in paragraph (a)(2) of
this section must also satisfy all other
requirements of this subpart to be a
court order acceptable for processing.

(b) Benefits for the lifetime of the
former spouse. Any court order directed
at employee annuity that expressly
provides that the former spouse’s por-
tion of the employee annuity may con-
tinue after the death of the employee
or retiree, such as a court order pro-
viding that the former spouse’s portion
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of the employee annuity will continue
for the lifetime of the former spouse, is
not a court order acceptable for proc-
essing.

§838.303 Expressly dividing employee
annuity.

(a) A court order directed at em-
ployee annuity is not a court order ac-
ceptable for processing unless it ex-
pressly divides the employee annuity
as provided in paragraph (b) of this sec-
tion.

(b) To expressly divide employee an-
nuity as required by paragraph (a) of
this section the court order must—

(1) Identify the retirement system
using terms that are sufficient to iden-
tify the retirement system as explained
in §838.611; and

(2) Expressly state that the former
spouse is entitled to a portion of the
employee annuity using terms that are
sufficient to identify the employee an-
nuity as explained in §838.612.

§838.304 Providing for payment to the
former spouse.

(a) A court order directed at em-
ployee annuity is not a court order ac-
ceptable for processing unless it pro-
vides for OPM to pay the former spouse
a portion of an employee annuity as
provided in paragraph (b) of this sec-
tion.

(b) To provide for OPM to pay the
former spouse a portion of an employee
annuity as required by paragraph (a) of
this section the court order must—

(1) Expressly direct OPM to pay the
former spouse directly;

(2) Direct the retiree to arrange or to
execute forms for OPM to pay the
former spouse directly; or

(3) Be silent concerning who is to pay
the portion of the employee annuity
awarded to the former spouse.

(c) Except when the court order di-
rected at employee annuity contains a
provision described in paragraph (b)(2)
of this section, a court order directed
at employee annuity that instructs the
retiree to pay a portion of the em-
ployee annuity to the former spouse is
not a court order acceptable for proc-
essing.

(d) Although paragraphs (b)(2) and
(b)(3) of this section provide acceptable
methods for satisfying the requirement

§838.305

that a court order directed at employee
annuity provide for OPM to pay the
former spouse, OPM strongly rec-
ommends that any court order directed
at employee annuity expressly direct
OPM to pay the former spouse directly.

§838.305 OPM
mulas.

computation of for-

(a) A court order directed at em-
ployee annuity is not a court order ac-
ceptable for processing unless the court
order provides sufficient instructions
and information that OPM can com-
pute the amount of the former spouse’s
monthly benefit using only the express
language of the court order, subparts
A, B, and F of this part, and informa-
tion from normal OPM files.

(b)(1) To provide sufficient instruc-
tions and information for OPM to com-
pute the amount of the former spouse’s
share of the employee annuity as re-
quired by paragraph (a) of this section
the court order must state the former
spouse’s share as—

(i) A fixed amount;

(ii) A percentage or a fraction of the
employee annuity; or

(iii) A formula that does not contain
any variables whose values are not
readily ascertainable from the face of
the court order directed at employee
annuity or normal OPM files.

(2) Normal OPM files include infor-
mation about—

(i) The dates of employment for all
periods of creditable civilian and mili-
tary service;

(ii) The rate of basic pay for all peri-
ods of creditable civilian service;

(iii) The annual rates of basic pay for
each grade and step under the General
Schedule since 1920;

(iv) The amount of premiums for
basic and optional life insurance under
the Federal Employees Group Life In-
surance Program;

(v) The amount of the Government
and the employee shares of premiums
for any health insurance plan under
the Federal Employees Health Benefits
Program;

(vi) The standard Federal income tax
withholding tables;

(vii) The amount of cost-of-living ad-
justments under section 8340 or section
8462 of title 5, United States Code, and
the amount of the percentage change
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